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Pa. High Court Restricts Liability Defense
For Drivers
By James Boyle

Share us on: By James Boyle

Law360 (January 13, 2021, 4:30 PM EST) -- Drivers in Pennsylvania who are sued for damages from a car
accident they caused will have a harder time escaping liability, following a recent state Supreme Court ruling. 

The court ruled last month in a 5-2 opinion that a jury should not have considered a defendant's use of the state's
sudden emergency doctrine when deciding if he was liable for striking a pedestrian with his car. The opinion
reversed a Superior Court ruling upholding the lower court's decision and ordered a new trial. It also set a
precedent that will likely put an end to using the doctrine as a defense. 
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Prior to the state Supreme Court's December ruling, a driver could claim that an unexpected hazard, such as a
dog running into the road, forced a split-second decision that the driver couldn't foresee, thus not making the
driver accountable if an accident occurred. If a jury accepted this defense, the driver would have no liability. 

"This case gives us cause and occasion to underscore that the sudden emergency doctrine should not be
understood as a 'defense' in the common sense, and we find it ill-advised to use the word 'defense' in sudden
emergency instructions in future cases, notwithstanding that the term features in the current suggested standard
jury instruction," wrote Justice David N. Wecht in a 27-page opinion. 

An emergency deserves mention in the course of a trial, Justice Wecht wrote, but as part of the entire framing of
the incident, used to assess each party's contribution to an accident and the assignment of liability. 

"That opinion is a long time coming," Mike Rosenzweig, managing partner at Edgar Snyder & Associates in
Pittsburgh, told Law360. "It is a confusing doctrine that took the conduct of the defendant out of the liability
calculus. Now, the defendant is allowed to talk about the circumstances of the accident, and the jury can decide
what percentage the defendant is at fault. That's the way it should be." 

Like most states, Pennsylvania follows the comparative negligence model for deciding liability for a car
accident. A jury will consider how much each party contributed to the accident and reward liability based on the
percentage. If, for example, the jury finds the plaintiff 40% responsible, he or she will receive 60%
compensation. 

"It used to be a complete defense, and the jury would answer yes or no to accept it," Rosenzweig said. "Really, it
should have always been part determining the percentage that the defendant was negligent. The reason is the
facts are usually more nuanced." 

Rosenzweig used an example of a bee stinging the eye of a driver, causing the driver to suddenly veer into
another lane and cause an accident. That would be enough to invoke a defense through the sudden emergency
doctrine, but now more details of the bee sting can be considered. 

"Was the bee buzzing around the car for the past hour?" Rosenzweig said. "Why didn't you just pull over and get
it out of the car? It was only a matter of time before you could have been stung. Now, it doesn't seem like such a
sudden emergency." 

In the instant case, the plaintiff, Francis Graham, had crossed an intersection in East Pittsburgh to catch an early
morning bus. After reaching the bus stop, Graham crossed the street again to get change for the bus fare. He did
not activate the pedestrian signal and he was wearing dark clothing. 

The defendant, Larry Check, struck Graham, later testifying that it was too dark to see the plaintiff until he was
seven to 10 feet away. Graham also said he did not see Check's car until right before he was hit. 

"Citing darkness, an obstructed view, and a want of evidence of any overtly careless behavior by the driver, the
trial court in this case charged the jury on sudden emergency — the pedestrian's ostensibly abrupt appearance in
front of the driver mere moments before impact," the state high court opinion said. "We hold that the trial
evidence failed to establish a foundation for that instruction here." 

Justice Wecht said in his opinion that if the jury had not been instructed to consider the sudden emergency
doctrine, it would have found Check was negligent. 

"Accordingly, we cannot conclude that the error was harmless," Justice Wecht said. "Thus, Graham is entitled to
a new trial untainted by the sudden emergency instruction. Accordingly, we reverse the order of the Superior
Court affirming the trial court's decision to instruct the jury on the sudden emergency doctrine, and we remand
for a new trial." 
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Justice Kevin Dougherty wrote in an eight-page dissenting opinion that the majority overstepped the question
posed by the case, which asked if the jury instructions should have included the sudden emergency doctrine. 

"The parties properly limited their advocacy to this question and neither party requested this court to determine
the continued viability of the sudden emergency doctrine," Justice Dougherty wrote. "The majority nevertheless
goes beyond the question and arguments to decide ... the sudden emergency doctrine is no longer a viable
defense in the commonwealth." 

Representatives for the parties did not respond to requests for comment. 

Rosenzweig said the decision is not as groundbreaking as Justice Dougherty portrays and that a correction of the
doctrine was inevitable. 

"It's not that big a deal," he said. "The majority was cleaning up something that needed to be cleaned up. The
sudden emergency doctrine was more like a hatchet than a scalpel, and it was confusing to explain to a jury." 

The plaintiff is represented by Elizabeth L. Jenkins of John A. Caputo & Associates. 

The defendant is represented by Robert A. Loch at Robb Leonard Mulvihill. 

The case is Graham v. Check, case number 42 WAP 2019, in the Pennsylvania State Supreme Court. 

--Editing by Orlando Lorenzo. 

For a reprint of this article, please contact reprints@law360.com.
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